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Tort Reform

The First Extraordinary Session, 1996 of the Louisiana Legislature met to address special
issues including tort reform. Tort reform legislation enacted will reduce or cap many claim
settlements for liability insurance. The purpose of this Bulletin is to inform you of the tort
reform legislation, distribute copies of the legislation, and notify you that consideration of the
tort reform legislation must be directly included in all current and future liability rates and rule

filings brought before the Louisiana Insurance Rating Commission (LIRC).

Therefore, each insurer having on file with the LIRC, liability rates, rules, rating plans, or
other filings shall demonstrate and document by written filing the effects of the following

legislative tort

reform acts upon such liability filings’ rates:

A. Comparative Fault - Civil Code Articles 2323 and 2324(B) and (C)

Act 3 (House Bill 21) of the First Extraordinary Session, 1996 of the Louisiana
Legislature (copy attached), enacts Civil Code Articles 2323 and 2324 (B) and (C),
became effective April 16, 1996. This Act stipulates that the degree of fault of all
persons involved directly or indirectly in a liability issue should be determined.

B. Punitive Damages - Repealing of Civil Code 2315.3

Act 2 (House Bill 20) of the First Extraordinary Session, 1996 of the Louisiana
Legislature (copy attached), which repealed Civil Code Article 2315.3, became
effective April 16, 1996. This Act provides for the repeai of exemplary damages for
wrongtul storage, handling or transportation of hazardous or toxic substances.



C. Strict Civil Liability - Civil Code Articles 660, 667, 2321 and 2322, 2317.1

Act 1 (House Bill 18) of the First Extraordinary Session, 1996 of the Louisiana
Legislature (copy attached), reenacts Civil Code Articles 660, 667, 2321, and 2322 and
enacts 2317.1 became effective April 16, 1996. This Act provides for the assignment

of liability for damage caused by a vice or defect in things or buildings, by an animal,
or by a proprietor’s use of his property.

Limitations of Liability - R.S. 13:5101, 5104(B), 5105(D), 5106(D)(3) 4, 5107(D),
and 5114

House Bill 239 of the First Extraordinary Session, 1996 of the Louisiana Legislature
(copy attached), amends and reenacts R.S.13:5101, 5104(B), 5106(B); enacts R.S.
13:5105(D), 5106(D)(3) and (4), and 5107(D); and repeals R.S. 13:5114 will be
effective by August 15, 1996. This Act provides for the procedures, limitations of
liability and other related issues for suits against the state, state agencies, or political
subdivisions of the state, or any officers or employees thereof.

It is the company’s responsibility, when submitting rate and rule filings to the LIRC, to
demonstrate the effect of the above mentioned legislation on rates and rules. If the company
has a rate or rule filing previously deferred by LIRC action or on the May 15-16 agenda, the
filing should be amended to address the above mentioned tort reform legislation prior to the
LIRC meeting on May 15-16, 1996 (Note: Filing amendments from the floor are allowed
during the LIRC meeting). Beginning in June, all new filings must provide direct
consideration to the effects of tort reform before the filing will be placed on the LIRC agenda.

If a company does not have rates and rules on file with the LIRC for Liability coverage, the

company should notify the LIRC within sixty (60) days, (by U.S. mail), that these statutes and
articles do not apply.

If you have any questions regarding this bulletin, please call LIRC staff at (504) 342-5202.

.

~" Chris Faser, III ' 5
W&LHRC

Attachments




First Exmraordinary Session. 1996

HOUSE BILL NO. 11 AaX 1

BY REPRESENTATIVES MCMAINS. DOWNER. BRUNEAU. ACKAl
R. ALEXANDER. BARTON, BOWLER. CLARKSON, CRANE

DEVILLE. DIEZ. DUPRE. FLAVIN. FORSTER. FRITH. FRUG!
GAUTREAUX. HAMMETT. HEATON, HEBERT. HIL

HOPKINS, JOHNS. KENNARD. KENNEY. LONG. MCDONALI
PERKINS. POWELL. SCALISE. SCHNEIDER. SHAW. JAC
SMITH. JOHN SMITH. STELLY. STRAIN. THEUNISSE?
THOMPSON. TRAVIS. VITTER. WIGGINS. WINSTON. AN
WRIGHT AND SENATORS DARDENNE, EWING. HAINKE:
BARHAM. CASANOVA. DEAN. HINES. ROBICHAU:
ROMEROQ. SHORT. SIRACUSA, SMITH. AND SCHEDLER

AN ACT

To amend and reenact Civil Code Articles 2323 and 2324(B) and (C
relative to offeases and quasi offenses: o provide refative to ci-
liability for damages; 10 provide for the determination and allocasi
of fault: 10 provide for comparative fanit and the application a
effect thereof: 10 provide for solidary Liability; to provide for jo:
and divisible liability; 10 provide with respect to the cffect
interruption of prescription against a joint obligor; to provide :

excepoons for cerwin joint tortfeasors; and to provide for relat

marers.
Be it enacted by the Legisiature of Louisiana:

Secuon 1. Civil Code Articles 2323 and 2324(B) and (C) are here

amended and reenacted to read as follows:
Art 2323. Comparative fault
A. In any acton for damages where a person suffers inju

death. or loss. the degree or percentage of fault of all persons caus:
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H.B. NO. 21 ENROLLE
or’ conmibuung to the injury, death, or |oss shall be dc::xix;inc
regardless of whether the person is a party 10 the action or
nonparty. and regardiess of the person’s insolvency, ability to pa
immuniry by stamte, including but not limited to the provisions
R.S. 23:1032, or that the other person’s idennty is not known
reasonably ascerrainable. If a person suffers injury, death. or ioss
the result partly of his own negligence and partly as a result of t
fault of another person or persons. the amount of damag
recoverable shall be reduced in proportion to the degree or percenma-

_ of negligence auributable 0 the person suffering the injury, death,
loss.

B. The provisions of Paragraph A shall apply © any claim f
recovery of damages for injury, death, or loss assened under any L
or legai dm:orthwyofﬁzbuity,regardlssofthebaﬁs

C. Notwithstanding the provisions of Paragraphs A and B,
a person suffers injury. death. or loss as a result pardy of his o~
negligence and pardy as a result of the fault of an intentor
tortfeasor. his claim for recovery of damages shail not be reduce:

Art 2324, Liability as solidary or joint and divisible obligation

B. If liability is not solidary pursuant tc Paragraph A, th
liability for damages caused by two or more persons shall be a jo:
aad divisible coligaton. A joint tortfeasor shall not be liable ;
more than his degree of fauit and shail not be solidarily liable w
any other person for damages auributable to the fauit of such ott
person. including the person suffering injury, death. or lo.

regardless of such other person’s insolvency, ability to pay, degree
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HB.NO.21 ENROLLEL

faalt. immunity by samte or otherwise, including but not limited ©
immunity as provided in R.S. 23:1032. or that the other person”

idenuty is not known or reasonably ascertainable.

C. Interrupdon of prescription against one joint tordfeasor 1

effective against all joint tortfeasars.
Secton 2. This Act shall become effecave upon signature by th.
govemor or, if not signed by thc. governor. upon expiranon of the time fo

bills to become law without signature by the governor. as provided i

Arucle III. Secrion I8 of the Constrution of Louisiana. If vewed by th

govemnor and subsequently approved by the legislature. this Act shai

- become effecuve on the day following such approvai.

SPEAKER OF THE HOUSE OF REPRESENTATIVES

PRESIDENT OF THE SENATE

GOVERNOR OF THE STATE OF LOURSIANA

APPROVED:
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First Extraordinary Session, 1996
HOUSE BILL NO. 20 o0l

i

BY REPRESENTATIVES MCMAINS. DOWNER. BRUNEAU. ACKA
R. ALEXANDER. BARTON. BOWLER. CLARKSON, CRANI
DEVILLE. DIEZ. DONELON, FLAVIN. FORSTER. FRIT
FRUGE. GAUTREAUX. HAMMETT. HEATON. HEBERT. HIL
HOPKINS, JOHNS. KENNARD, KENNEY. LONG. MCDONAL!
PERKINS. POWELL. SCALISE. SCHNEIDER. JACK SMIT:
JOHN SMITH, STELLY. STRAIN. THEUNISSEN. THOMPSO:
WIGGINS, WINSTON, AND WRIGHT

AN ACT
To repeal Civil Code Article 2315.3, refative to exemplary damages f
wrongful storage, handling, and transportation of hazardous or tox
substances: to provide for the repeal of exemplary damages for t
wrongtul storage, handling, or transportauon of hazardous or tos
substances: and to provide for prospectve applicauon thereof.

Be it enacted by the Legislature of Louisiana:

Secuon 1. Civil Code Articie 23153 is hereby repealed in
enurety.

Secuon 2. The provisions of this Act shall oniy be applicable
causes of action which arise on or after the effective date hereof.

Secuon 3. This Act shall become effectve upon signamre by t
governor or. if not signed by the governor, upon expiration of the time !
bills 1o become law without signature by the governor. as provided

Artcle 1. Section 18 of the Consutution of Louisiana. If vetoed by t
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H.B.NO. 20 ENROLLEL

governor and subsequenty approved by the legistature. this Act shal

become cffectve on the day following such approvai.

SPEAKER OF THE HOUSE OF REPRESENTATIVES

PRESIDENT OF THE SENATE

GOVERNOR OF THE STATE OF LOURIANA

APPROVED:
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First Exuaordinary Session. 1996

HOUSE BILL NO. 18 AN \

BY REPRESENTATIVES MCMAINS. DOWNER. BRUNEAU. ACKAL.
R. ALEXANDER. BARTON. CLARKSON. CRANE. DEVILLE,
DIEZ. FLAVIN. FORSTER. FRITH. FRUGE. GAUTREAUX.
HAMMETT, HEATON. HEBERT. HILL. HOPKINS, JOHNS.
KENNARD. KENNEY. LONG. MCDONALD. PERKINS.
POWELL, SCALISE. SCHNEIDER. SHAW. JACK SMITH. JOHN
SMITH. STELLY., STRAIN., THEUNISSEN, THOMPSON.
TRAVIS, VITTER. WALSWORTH. WIGGINS. WINSTON. AND
WRIGHT AND SENATORS DARDENNE. EWING. HAINKEL.
BARHAM, BEAN, CASANOVA, DEAN, ELLINGTON, HINES.

MALCONE. ROBICHAUX. ROMERO, SHORT, SIRACUSA.
SMITH. AND SCHEDLER

AN ACT _

To amend and reenact Civil Code Art-icla 660, 667, 2321, and 2322 ang to -

' enact Civil Code Article 2317.1, reiative to civil liability; to provide
for liability for damage caused by a vice or defect in things or
buildings, by an animai, or by a proprietor's use of his property; to
provide for elements of proof in cermin claims; and to provide for
related maners.

Be it enacted by the Legisianme of Louisiana:

Section |. Civil Code Articles 660, 667, 2321, and 2322 are hereby

amende‘d and reenacted and Civil Code Article 2317.1 is hereby enacted to
read as foilows:

Art 660. Keeping buildings in repair

The owner is bound to keep his buildings in repair so that
neimé.r their 1aii nor that of any part of their materiais 1y cause
dzma.gc to a neighbor or 10 a passerby. However, he is answerable
for damages only upon a showing that he knew or, in the exercise of
reasonable care, should have known of the vice or defect which

caused the damage, that the damage could have been prevenied by
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H.B. NO. 18 ENROLLED

the exercise of reasonable care. and that he failed to exercise such
reasonable care. Nothing in this Article shall preciude the court from

the applicadon of the docrrine of res ipsa loquinur in an appropriate

case.
- T

Art. 667. Limitadons on use of property

Although a proprietor may do with his estate whatever he
pleases. sdll he cannot make any work on it. which may deprive his
neighbor of the liberty of enjoying his own, or which may be the
cause of any damage to him However. if the work he makes on his
eswate depnives his neighbor of enjoyment or causes damage to him,
he is answerable for damages only upon a showing that he knew or,
in the exercise of reasonable care, should have known that his works
would cause damage, that the damage couid have been preveated by
meexaciscofmsomblewe.andﬁnhcfaﬂedmexudsesuh
reasonable care. Nothing in this Article shall precinde the court from
the applicadon of the docmine of res ipsa loguitur in.an appropriate
case. Nonetheless. the proprictor is answerabie for damages without
regard to his knowledge or his exercise of reasonable care, if the
damage is caused by an uitrahazardous activity. An ultrahazardous
acuviry as used in this Amicle is swictly limited to pile driving or
blasung with expiosives.

. . .
Art 2317.1. Damage caused by ruin, vice, o1 defect in things

The owner or custodian of a thing is answerable for damag:
occasioned by its ruin, vice, or defect, only upon a showing that h
knew or. in the exercise of reasonable care. should have known o

the run, vice, or defect which caused the damage, that the damag
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H.B. NO. 18 ENROLLED

could have been prevented by the exercise of reasonable care: and
that he failed to exercise such reasonable care. Nothing in this
Artcle shall preciude the count from the applicaton of the docmrine

of res ipsa loquitur in an appropriate case.

. » »
Art. 2321. Damage caused by animals
The owner of an animal is answerable for the damage caused
by the animai. Howevgr. he is answerable for the damage only upon
a showing that he knew or. in the exercise of reasonable care. should
have known that his animai's behavior would cause damage, that the
_ damage could have been prevented by the exercise of reasonabic
care, and that he failed to exercise such reasonable care.
Nonetheiess, the own;r of a dog is stictly liable for damages fo
injuries to persons or property caused by the dog and which th
owner could have prevented and which did not resuit from th
injured person’s provocation of the dog. Nothing in this Article sha'
preciude the count from the applicadon of the docine of res ips
loquirur in an appropriate case.
. . .
Art. 2322, Damage caused by ruin of building
The owner of a building is answerable for the damag
occasioned by its ruin, when this is caused by neglect 1o repair it. «
when it is the result of a vice or defect in its original constructio:
However, he is answerable for damages only upon a shuwing that |
knew or, in the exercise of reasonable care, shouid have known
the vice or defect which caused the damage, that the damage cou
have been prevented by the exercise of reasonable care, and that :

failed to exercise such reasonabie care. Nothing in this Article sh:
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HB. NO. 18 ENROLLED

prectude the court from the application of the doctrine of res ii:sa

loquitur in an appropriate case.

Secuon 2. This Act shail become effecave upon signamure by the
governor or. if not signed by the governor. upon expiration of the time for
bills to become law without signamr.t by the governor. as provided in
Artcle [II. Secton 18 of the Consatution of Louisiana. If vetoed by the

governor and subsequenty approved by the legisiature. this Act shall

become effectve on the day following such approval.

SPEAKER OF THE HOUSE OF REPRESENTATIVES

PRESIDENT OF THE SENATE

GOVERNOR OF THE STAIE OF LOUISIANA

APPROVED:
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ENROLLE]
First Exmraordinary Session, 1996 A % L R

HOUSE BIL NO. 239 (Substtute for House Bill No. 27 t
Representauve McMains. et al.)

BY REPRESENTATIVES MCMAINS. JOHNS. WIGGINS. DOWNEF
BRUNEAU. ACKAL. R. ALEXANDER, BARTON, CLARKSO!
CRANE. DEVILLE. DIEZ. DAMICO, DONELON, FLAVD
FORSTER. FRITH. FRUGE. GAUTREAUX. HAMMET
HEATON. HEBERT. HILL. HOPKINS. KENNARD. KENNE
LEBLANC, LONG, MCDONALD, MICHOT. PERKINS. POWEL

SCHNEIDER. SHAW. JACK SMITH. JOHN SMITH. STELL
STRAIN. THEUNISSEN, THOMPSON, VITTER. AND WINSTC

AND SENATORS HAINKEL. SIRACUSA. ULLO. AN
SCHEDLER

AN ACT

To amend and reenact R.S. 13:5101, 5104(B), and 5106(B), to enact R.
13:5105(D). 5106(D)(3) and (4), and 5107(D), and to repeal R
13:5114, all reiative to suits against the stae, state agencies,
political subdivisions of the state, or any officers or uﬂployt
thereof, in contract or tort: to provide for applicability of procedu
in such swits; 1 provide for limitanons of liability; 10 designate P
XV of Chapter 32 of Title i3 as the Louisiana Governmentai Clai
Act”. 10 provide reiative to venue and jury wiais in suits agains
politicai subdivision: to provide reiative to service of citation: and
provide for rejated maners.

Be it enacted by the Legisiature of Louisiana:
Secuon 1. R.S. 13:5101, 5104(B), and 5106(B) are hereby amenc

and reenacted and R.S. 13:5105(D), 5106(D)(3) and (4), and $107(D)

hereby enacted to read as follows:
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H.B. NO. 239 ENROLLEL

PART XV. SUITS AGAINST STATE. STATE AGENCIES.
OR POLITICAL SUBDIVISIONS

§5101. Tite and applicaton

A. This Part shall be known and may be cited as t
"Louisiana Governmental Claims Act".

B. This Part applies to any suit in contact or for injury
person or property against the state, a state agency, an officer
employee of the state or a state agency arising out of the dischar
of his official duties or within the course and scope of }

- empl.oymcm. or a political subdivision of the state. as defined here:
or against an officer or empioyee of a political subdivision ansing «
of the discharge of his official duties or within the course and scc
of his employment. 'ihe provisions of this Part shail not superse
the provisions of R.S. 15:1171 et seq. Nothing in this Part st
apply to claims covered by R.S. 40:1299 39,

] [ ] L]

'§S104. Venue

» L] -

B. Al suits filed against a political subdivision of the stat
against an officer or employee of a political subdivision for cond
arising out of the discharge of his official duties or within the cou
and scope of his empioyment shall be institured before the dist
court of the judicial district in which the political subdivisio:

=located or in the district court having jurisdiction in the paris
which the cause of action anises.
§510S. Jury wial prohibited

- L} L

Page 2 of 6



H.B. NO. 239 ENROLLED

D. Notwrthstanding the provisions of Subsecton A. a poiitica.
subdivision. by generai ordinance or resolution. may waive the
prohibition against a jury wial provided in Subsecton A of thi.
Secdon. Whenever the jury mal prohibiton is waived by a polidca
subdivision. and a jury mial is demanded by the political subdivisio:
or the plainaff in a suit against the polidcal subdivision or against a
officer or employee of the political subdivision. the demand for
jury wial shall be dmely filed in accordance with faw. The rights t
and limitations upon 2 jury trial shall be as provided in Code of Civ.
Procedure Articles 1731 and 1732.

§5106. Limitatons

B.(1) In all suits for personal injury to any one person. tt
total amount recoverable, including all derivauve claims, exciusi:
of property damages, medical care and related benefits and loss .
eamings, and loss of future camings, as provided in this Sectio
shall not exceed five hundred thousand dollars.

(2) In all suits for wrongful death of any one person. the tot
amount recoverable, exclusive of property damages. medicai care a:
related benefits and loss of earnings or loss of support. and loss
futre support. as provided in this Section. shall not exceed fi
hundred thousand dollars.

(3)@) In any suit for personal injury wherein the cou
pursuant IS judgmen:, determines that the claimant is entitled
medical care and reiated benefits that may be incurred subsequent
judgment. the court shall order that a reversionary trust be establist:
for the benefit of the claimant and that ail medical care and refa:

benerits, incurred subsequent to judgment be paid pursuant 1o -
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H.B. NO. 239 ENROLLED

reversionary trust inscument. The reversionary trust insnumcm. shall
provide that such medical care and related benefits be paid directly
to the provider as they are incurred. Nothing in this Paragraph shall
be construed to prevent the parues from entening inw a semlement or
compromise at any time whereby medical care and refated benefit
shall ‘be provided, but with the requirement of establishing :
reversionary trust.

(®)  Any funds remaining in a reversionary wust that i
Created pursuamt to this Subsecdon shall revert w the sate, sau
agency, or politcal subdivision that established the trust upon th
death of the ciaimant or, Upon the terminadon of the trust as provide
in the m;st inswument. The trustee may obtain the services of 2
administrator to assist in the administration of the must.  All cost
fees, taxes, or other charges imposed on the funds in the trust sha
be paid by the gust. The trust agreement may impose such othe
reasonable daties. powers, provisions, and dispute resolution clanse
as may be deemed necessary or appropriate. Disputes as to th
admunistration of the tust can be appeaied to the district couar
Nothing in this Paragraph shall preciude the state, state agency, ¢
political subdivision from establishing other alernative fundin
mechanisms for the exclusive benefit of the claimant. The terms an
conditions of the reversionary trust insorumen: or other alternariy
funding mechanism. prior 1o its impiementartion. must be approved t
tie coun. The parzies to the cace may present recommendations :
the court for the terms and conditions of the rrust instrument or oth
funding mechanism to be included in the order. Upon request :

either party, the count shall hoid a conwmadictory heaning befo.

Page 4 of 6



H.B. NO. 239 ENROLLED

granung a final order implementing the reversionary wust or the

alternative funding mechanism.

(3) "Reversionary must” means a tust esablished by the
state. state agency, or political subdivision for the exclusive benefit
of the claimant to pay the medical care and retated benefits as they
accrue. including without limitation reasonable and necessary
amounts for all diagnosis, cure, mitigaton. or weamment of any
disease or condition from which the injured person suffers as a resuit
of the injuries, and the sequelae thereof, sustined by the claimant on
the date the injury was susuined. The mustee shall have the same
ﬁdnciarydmiuasimposeduponammebymguﬁsimﬁnst ‘
Code. Nothing herein shall limit the rights of claimants to contract
with respect to artomey fees and costs.

(4) "Derivagve claims” include but are not limited to-claims
for survival or ioss of consortium.

. » *
§5107. Service of citation and process
. . *

D. In ail suits in which the state, a state agency, or political
subdivision. or any officer or empioyee thereof is named as a party,
service of cimdon chall be requasted within ninety daye of the filing
of the inital pleading, which names a suawe. a state agency, or
political subdivision or any officer or employee thereof as a party.

If service is not requested by the party filing the action within tha:

period. the_action shall be dismissed without prejudice, after
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H.B. NO. 239 NR

conwradictory hearing. as to the state. state agency, or political
subdivision. or any officer or empiovee thereof. who has not been
served. When the state. a state agency. or political subdivision or
any officer or employee thereof. is dismissed as a party pursuant to
this Section. the filing of the action, even as against other defendants.
shall not interrupt or suspend the running of prescripton as to the
state, state agency, or political subdivision. or any officer or
employee thereof. The effect of interrupton of prescription as to
other persons shall not be affected thereby.

* Section 2. R.S. 13:5114 is hereby repeaied.

_. Secdon 3. This Act shall become effective upon signamure by the
govemor or, if not signed by the governor, upon expiration of the time for
bills to become law without signanme of the govemor, as provided in Article
I, Section 18 of the Constitution of Louisiana. If vetoed by the governor
and subsequently approved by the legislature, this Act shall become
effcctive on the day following such approval.

SPEAKER OF THE HOUSE OF REPRESENTATIVES™

PRESIDENT OF THE SENATE

GOVERNOR OF TRE STATE OF LOUISIANA

APPROVED:
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